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NASCO

The National Association of State
Charity Officials is an association of
state offices charged with the
regulation and oversight of
charitable organizations and
charitable solicitation. NASCO has
been operating for over 40 years.

https://www.nasconet.org/ 

8



NASCO  purposes

• Provide a forum for the exchange of views, experiences and
continuing education relating to public charity, charitable trust
and charitable solicitation issues

• Foster interstate cooperation on legal and law enforcement
issues

• Foster communication and coordination with the public
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NASCO members

 Our offices: 

 13 jurisdictions have a dedicated charities bureau or division
 Approximately 50% of jurisdictions have less than three (3) dedicated FTEs
 Approximately 20% of jurisdictions have 10 or more dedicated FTEs
 In 23 jurisdictions, oversight of fundraising is shared between the AG and another 

agency 
 9 states do not require registration of charities or solicitors; 4 more have very limited 

registration

 Our laws: “No single state law of charities oversight exists”

Source: Urban Institute, State Regulation and Enforcement in the Charitable Sector, 2016
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NASCO members 

 Goals: Commitment to a strong charitable sector and interest in accountability, 
transparency

 Authority: 1) nonprofit corporations, 2) charitable trusts, 3) fraud/deception in 
charitable solicitations, 4) registration (most), and 5) healthcare conversions

 Data sources: Reliance on IRS Form 990 disclosures
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NASCO activities

 Host an annual conference with the National Association of Attorneys General for
training and networking with the nonprofit sector and with other regulators
 Publish an annual report highlighting enforcement and outreach activities in the

states and territories
 Offer webinars to make training available to all regulators to support

enforcement efforts across the states
 Work through committees and working groups on issues and topics of interest
 Take positions as board on significant matters affecting charitable oversight and

the charitable sector
 Develop and maintain working relationships with related governmental entities

and associations, nationally and internationally
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Federal partnerships in enforcement

Federal Trade Commission

Ex. FTC et al. v. Associated Community Services, et al. – Joint action with FTC and 46 
state agencies from 38 states and the District of Columbia against a professional 
fundraisers, two related businesses, and their owners/operators who raised an 
estimated $110 million in donations.
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Case report: Multistate activity

Healing Heroes Network
• 11 states - California, Florida, Illinois, Maryland, Michigan, Minnesota, 

New Mexico, Ohio, Oregon, Virginia and Washington - announced a 
settlement agreement with the Healing Heroes Network, a veterans’ 
charity based in Florida. (January 2021).

• Issue(s): false promises to use donations to help wounded veterans 
receive treatments that the Department of Veterans Affairs did not 
readily provide. False claims on social media to dedicate 100% of 
proceeds to veterans.

• Outcome: Temporary ban on defendants, permanent ban on 
solicitations for HHN, damages to be paid to WA charity.
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Case report: Deceptive solicitations

Philandro Feeds the Children
Minnesota settled an action against an individual who solicited funds 

from her undergraduate students via a crowdfunding campaign, 
ostensibly for the relief of student lunch debt in the public schools. 
 Issue(s)/findings: The campaign organizer could not account for 

$120,000 of the $200,000 raised. 
Outcome: Ban on handling charitable funds; $120,000 to be paid and 

distributed to the public schools for the purposes intended. 
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Case report: Deceptive Solicitations

Philly Fighting Covid
 Pennsylvania Attorney General entered into a consent decree with 

this organization and its leader. 

 Issue(s): Allegations included misrepresentation of organization as 
exempt under 501(c)(3).

Outcome: Defendants enjoined from governing, controlling, 
administering, holding or soliciting charitable donations for ten years. 
Restitution, costs and penalties.  
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Case report: Governance 

Florida Coalition Against Domestic Violence
 Florida Attorney General settlement with this organization and its 

CEO. 

 Issue(s): Mismanagement of funds, including state funds, and excess 
compensation.

Outcome: Dissolution of charity, appointment of receiver, payment of 
over $3.9 million. Funds to state Department of Children and Families 
and to nonprofit domestic violence centers. 
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Case report:  Governance

Minnesota Cameroon Community
Minnesota Attorney General settlement agreement.

 Issue(s): Neglect of primary asset, the Cameroon Community Center, 
and related breaches of fiduciary duty.

Outcome: Includes restructure of board, requirements regarding 
internal fiscal management practices, adoption of key governance 
policies, maintain and insure property. 
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Case reports: Governance

The Fab Family Fund, Inc.
 New Hampshire Attorney General obtained default judgment against this 

charity and its officers.

 Issue(s): Allegations of deceptive fundraising, breach of duty, unlawful 
failure to respond to requests for information and administrative 
subpoenas.

 Outcome: Dissolution of charity, prohibitions related to future leadership 
or employment with charitable organizations, restitution, fees, penalties. 
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Case reports: Trusts and Estates

Peter’s Submarine Trust
 Connecticut Attorney General participated in a case involving a 

charitable gift in the Last Will and Testament of Peter Zeigler, a 
member of a wealthy Connecticut family.
 Case went to the CT Supreme Court on the issue of whether the 

testamentary exercise of a power of appointment to an identified but 
previously unfunded charitable trust is valid. 
 Court affirmed the probate court’s determination that such a gift is 

valid, preserving an estimated $187 million for the benefit of 
quadriplegic individuals. 
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Case reports: Trusts and Estates

Star of Hope
Maine Attorney General filed a complaint in the Estate of Robert Indiana, 

who appointed this charity as the sole beneficiary of his estate. 

 Allegations were that the personal representative of the estate 
unnecessarily extended costly litigation, charged excessive legal fees and 
had sold critical works of this decedent’s art to pay expenses.

 The court concluded that the personal representative did not act in the 
best interest of the sole beneficiary and ordered him to pay $2 million to 
Star of Hope, whose purpose is to promote visual arts. 
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Outreach activities - examples

 Online Giving Donor and Consumer Guide - NASCO crowdfunding 
guidance published in conjunction with the National Association of 
Secretaries of State and the National Association of Attorneys General. 

 Giving alerts – Ukraine – CA, KY, PA

 Town halls – Ex. Maryland hosted 5 online townhalls in 2021 and 2022 on 
charity issues

 Publications – Ex. Minnesota - You Might be a Charity – Yes, You!
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NASCO – Trends/concerns/topics

• Post COVID transitions/financial strains affecting nonprofits
• Online giving, “virtual” organizations, and viral charitable causes
• Transparency 
• Data
• Intersection with criminal enforcement and activity
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California 
Attorney General’s Supervision of Charities and 

Fundraisers
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Outline of Presentation

• Recent Enforcement Cases
• New Laws and Regulations
• Trends and Areas of Concern
• Registry of Charitable Trust Resources
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Recent Enforcement Cases 

• People v. Little Love Rescue
• The charity used social media to solicit donations for allegedly rescued pets. It never registered with the Attorney 

General’s Registry and did not have 501(c)(3) status.  Charity came to our attention when it took a paralyzed dog from her 
homeless owner and raised funds by posting images of rescued pets on Instagram and pleading for assistance with 
veterinary bills. In the complaint we alleged breach of fiduciary duty, a request to dissolve the charity, and a sector ban for 
the principal involved. The matter is set for trial this year, but settlement discussions are ongoing.    

• People v. California Equine Retirement Foundation, et al.
• We filed an action against a horse rescue nonprofit when we learned it was operating illegally:  its registration status had 

been revoked by our Office, it was suspended by the Franchise Tax Board, and the IRS had revoked its tax-exempt status.  
We also learned the horses were malnourished and of other animal welfare issues.  When the charity tried to sell its 
property for $2.7 million, we issued a Cease and Desist Order to stop the sale. Subsequently, we filed an action against the 
charity and its principals alleging breach of fiduciary duty, breach of charitable trust, unjust enrichment, and unlawful 
solicitation.  We seek injunctive relief, an involuntary dissolution of the charity, and a sector ban, among other relief. 

• People v. Move America Forward, et al.
• Move America Forward sends care packages to active-duty troops abroad. The People’s allegations against the charity, its 

directors, and for-profit companies included breach of fiduciary duty, self-dealing, deceptive solicitation, false reports, and 
unfair competition. 

• Settlement:  $100,000 and injunctive relief for the most culpable defendant to step down as a director and to stop doing 
business with the charity through his for-profit company. 
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Recent Enforcement Cases

• Estate of Kirk Kerkorian
• The remainder of Kerkorian’s estate, estimated at $2 billion, was to go to charity. After 

settling with litigation arising from the administration of the estate, the Executor filed a 
petition for additional statutory and extraordinary compensation. The petition sought over 
$2.2 million in attorney’s fees and $1.4 million for Executor’s fees.  We filed an objection—
that the compensation requested seemed arbitrary and not reasonably related to the 
services rendered. After three hearings, the court reduced both fees.

• Now approximately $2 million more will go to charity. 
• In re Haidee Stade Trust

• Matter came to our attention when the trustee filed a petition to modify the terms of Haidee
Stade’s Trust in favor of a Donor Advised Fund. We filed petitions to compel trustees (former 
and current) to account and to verify the accounting.  We learned the trustees failed to form 
a charitable foundation as intended by the trustor, and found evidence of self-dealing, lack of 
distribution to charities, and failure to account for five years. 

• The Trust will now give about $17 million in equal shares to three vetted charities.  We 
continue to review restitution, attorney’s fees, and trustee fee issues. 
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New Laws and Regulations

• Charitable Fundraising Through Internet Platforms (AB 488)
• Added sections 12599.9 and 12599.10 to the Government Code

• Addresses solicitation on internet platforms that benefit charities 
• Regulations to fully implement the new laws are not finalized – formal rulemaking 

ongoing
• Registration and other requirements are being delayed to January 2024 given the 

pending regulations
• Operative provisions of section 12599.9 as of January 1, 2023: 

• Compliance with the good standing requirements for charities 
• AG’s Registry of Charitable Trusts maintains a list of charities that may not operate or solicit in 

California
• Donations cannot be diverted or misused, and must be maintained in a separate account
• Charitable Fundraising Platforms and Platform Charities must make disclosures that prevent 

the likelihood of donor deception or confusion, when applicable [E.g., who donations are 
made to, fees/amounts deducted, how long it will take to distribute donations]

• Solicitations for “non-consenting” charities must comply with section 12599.9(f)(2)
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New Laws and Regulations

• Charitable Fundraising Through Internet Platforms – 4 Proposed Forms
• Initial Registration:  Form PL-1 and $625 initial registration fee 

• Who must register?  Charitable fundraising platforms and platform charities  
• Will be electronic registration

• Renewal of Registration:  Form PL-2 and $625 registration renewal fee 
• Notification from Platform Charities:  Form PL-3 to inform the AG when a platform 

charity enters into a partnership agreement with a charitable fundraising platform 
• Annual Fundraising Report:  Form PL-4

• Will be filed electronically
• Must be filed by July 15 of the current year to report on fundraising activities of the prior 

year
• Examples of data reported: number of donations, fees charged, charities that were sent 

funds, etc. 
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New Laws and Regulations

• Nonprofit Raffles 
• In California, only eligible organizations in good standing may conduct raffles 

(Penal Code, section 320.5) 
• New Regulations will become effective April 1, 2023

• New CT-NRP-1 and CT-NRP-2 available after 4/1/2023 on oag.ca.gov/charities/raffles
• Changes the registration period to calendar year, Jan. 1 to Dec. 31 (prior 

registration period 9/1 to 8/31)
• All orgs that hold a current 2023 raffle registration will have their registration extended to 

12/31/2023 (instead of expiring on 8/31/2023)
• Registry of Charitable Trusts will start taking applications for the 2024 raffle registration 

starting 10/1/2023.  Start early - Don’t wait to register on January 1.  Use new registration 
form CT-NRP-1.

• Changes the reporting deadline on raffles conducted the prior year to February 1  
(prior deadline October 1) 

• Penalties for false or misleading information or for failure to provide information
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New Laws and Regulations

• Disposal of Assets by  Charities and Charitable Trusts
• In California, charities and charitable trusts that intend to dispose of all or 

substantially all their assets must give notice to the Attorney General at least 
20 days before the effective date of the transaction

• Proposed regulations would define “substantially all”
• Explains the factors the Attorney General will review for transactions that are 

structured into multiple transactions or a series of transactions for the 
purposes of determining whether all or substantially all assets are involved 

• Applies to charities and charitable trusts 
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Trends and Areas of Concern

• Impact of COVID-19
• Increase in asset sales and mergers involving religious organizations
• Starting to see nonprofit private colleges merge or announce closures

• Donor Advised Funds
• Increase in the use of DAFs
• Concerns:  distribution rates and delays, transfers of funds from private 

foundations to DAFs, transfer of funds from DAFs to DAFs, etc.
• Fiscal Sponsorship Agreements and Potential Abuses

• Using sponsored organization’s funds
• Delinquent charities using this arrangement to avoid reporting 
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Resources: 
Everything you need to know is online!

• Attorney General’s Guide for Charities 
• Notice to the Attorney General in Probate and Other Litigated Matters 

• https://oag.ca.gov/charities

• Educational webinars: Initial Registration, Registration Renewal, Delinquency, 
Fundraisers, Dissolution

• All required forms are available online 
• New RRF-1 Form and fees as of 1/1/2022
• File RRF-1 with Form CT-TR-1 (revenue under $50,000) or Form 990 or RRF-1 
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Questions and Comments

Elizabeth Kim
Supervising Deputy Attorney General

CA Department of Justice
Office of the Attorney General

Elizabeth.Kim@doj.ca.gov
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Maryland Office of the Secretary of State
Charities & Legal Services Division

Trends in Online Filing for Charitable Organizations
Date: March 2, 2023
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DOES MY ORGANIZATION HAVE TO REGISTER?  IF SO, WHEN?
• There’s not a uniform answer nationwide.

• State charitable registration laws differ in every state. 

• Requirements of registration depend on the laws of each state.

• Solicitations made, even if made only using the internet, may require registration in 
the state from which the donor made the contribution.
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REGISTRATION REQUIREMENTS?
• Again, there’s not a uniform answer nationwide.

• Each state has their own registration form.

• Some states require the IRS Form 990 to be filed as part of the state’s registration. 

• Some states require a financial review or audit at a particular level of charitable 
contributions; the threshold varies across states.
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PAPER VS. ONLINE FILINGS
• Of the states that require registration, 25 states have a mechanism that allows you 

to file online.

• At least one other state plans to have online filing available within the next year or 
two.

• 7 states require filings to be made online (Colorado, Hawaii, New Jersey, New York, 
North Dakota, Ohio, Utah).

• Several more states encourage charities to file online.
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ONLINE FILING SYSTEMS
• Like registration requirements, online filing systems differ in every state.

• Some states require you to answer questions related to information 
contained on the IRS Form 990.

• Some states require a combination of answers to questions and document 
uploads.
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ONLINE FILING TRENDS

• States tend to be moving towards online filing.

• The number of states that have the option to file online, and that require 
online filing have increased significantly over the last several years. 

17 online filing options in 2020 with only 5 requiring online filings

• Expect to see more options for, or required, online filing in the future.
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WHAT HAPPENED IN MARYLAND?
• Online filing system went live on 8/15/2022.

• Biggest challenge for users has been account set-up process.

• Quality of annual filings is greater for online filings than paper filings. Online filings are returned 
less than paper filings.

• Communications automatically generated by the online filing system: 
• Renewal reminders,
• Notice of an incomplete filing,
• Increased email reminders to charities, before and after a charity becomes late.
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WHAT HAPPENED IN MARYLAND? (CONTINUED)
Common issues encountered:

• Charities that filed paper annual registrations also filed online registrations, resulting in 
duplicate filings and payments.

• Data entry issues on the online form:
• Incorrect numbers entered from the 990, resulting in:

• Potentially incorrect registration fee
• Incorrect information displayed on the charity search page used by the public.

• Unsigned 990s (missing e-file signature page or signed signature page)
• Charities that are already registered attempting to file new registrations instead of accessing 

their records and filing their annual registration.
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WHAT HAPPENED IN MARYLAND? (CONTINUED)
Successes:

• Greater filing accuracy from charities using the online system.

• Increased communication to charities from the online system, resulting in charities becoming 
aware of non-compliance sooner and more regularly.

• Less labor-intensive process for SOS to notify charities of their annual filing requirements or 
non-compliance; resulting in more consistent and timely notifications to all email addresses 
associated with the charity’s record in the online system.
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CONTACT INFORMATION

Michael Schlein, Division Administrator
Charities & Legal Services Division

michael.schlein@maryland.gov
Website: sos.maryland.gov 

Charitable Organizations Division: 
Division Phone Number: (410) 974-5534

Division Email: DLCharity_SOS@Maryland.gov
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EO Hot Topics Roundtable

Moderator: Nancy McGlamery, Adler & Colvin

Michael Durham 
Kirton McConkie PC 

Marc Owens
Loeb & Loeb, LLP  

Tracy Paglia
Moss Adams 



Panelists

Tracy Paglia
Tax Partner
Moss Adams LLP
tracy.paglia@mossadams.com
(209) 955-6174

Marc Owens
Partner
Loeb & Loeb LLP
mowens@loeb.com
(202) 618-5014

Michael Durham
Shareholder
Kirton McConkie PC
mdurham@kmclaw.com
(801) 321-4836

Nancy McGlamery
Principal
Adler & Colvin
nmcglamery@adlercolvin.com
(415) 421-7555
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State of the IRS:
A Practitioner’s Perspective



• Resource constraints
• Continuing demographic challenges
• Reorganization pursuant to Taxpayer First Act 
• Likely future communication challenges
• Current challenges

State of the IRS
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• The “business case” approach to allocation of resources
• IRS budgeting truisms – Tax-exempts are not “taxpayers”
• Agency planning for increased budget appears to be behind schedule
• Congressional debates over authorized funding

State of the IRS:
Resource Constraints

49



• IRS hiring bubble after TRA of 1969
• Employees hired then are now retirement-eligible with full pension
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State of the IRS:
Demographic Challenges



• In Taxpayer First Act, Congress mandated that IRS reorganize
• January 2021 Report to Congress
• EO function as it has existed since 1974 disappears from agency org 

chart
• Appears to be consolidated with other compliance functions
• Reorg contemplates dramatic organizational change
• Lines of authority/reporting/review will need to be revised
• Early retirement option under Civil Service “job abolishment” rules?
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State of the IRS:
Reorganization



• Potential for mid-level managers of EO functions but w/o EO 
experience

• Contact points/addresses/telephone numbers likely to change
• How will formal and informal guidance be issued and by which 

function?
• How will the IRS Counsel functions interact with Commissioner 

functions?
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State of the IRS:
Communication Challenges
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Miscellaneous
Technical Issues



• Disaster relief payments
• §512(a)(6) siloes
• Energy tax credits & other new climate incentives
• Good faith reliance on IRS FAQs
• Cryptocurrency
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Miscellaneous Technical Issues



• §139 excludes “qualified disaster relief payments” from recipients’ income
• Employer-sponsored funds for providing disaster relief in response to a qualified 

disaster will not be considered DAFs—and thus can make grants to employees 
and other individuals—if certain conditions are met (see Notice 2006-109)

• Employer-sponsored PFs can provide relief with respect to qualified disasters (see 
Pub. 3833)

• 2020 declaration of emergency for COVID-19 triggers §139 
→ See IRS Fact Sheet 2022-16, Q&A 58)

• NOTE: COVID-19 emergency set to expire May 11, 2023
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Miscellaneous Technical Issues:
Disaster Relief Payments



• §512(a)(6), added by TCJA, required each separate trade or business to be reported 
separately, with losses from one not available to offset income from the other

• Income from “qualified partnership interests” (QPIs) can be treated as part of a general investment 
income silo, along with debt-financed income (DFI)

• Other partnerships must be looked through to sort their income into different silos

• Transition rule that allowed orgs to treat each partnership as a separate silo has now expired

• Schedules K-1 often lack sufficient detail to break income into silos

• Some income from non-QPI partnerships (e.g., DFI) may still belong in investment silo
• Final regulations provide guidance on how to change silos and the NOLs they 

generated
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Miscellaneous Technical Issues:
§512(a)(6) Silos



• Bipartisan Infrastructure Law includes Energy Efficiency Materials Pilot Program
• Grants up to $200k to nonprofits for installation of certain energy efficient materials in buildings 

operated & owned by a §501(c)(3) (includes products, equipment, and systems)
• More information at:  https://www.energy.gov/bil/energy-efficiency-materials-pilot-program

• Inflation Reduction Act - https://www.whitehouse.gov/wp-content/uploads/2022/12/Inflation-Reduction-Act-
Guidebook.pdf

• Many tax credits eligible for direct payment option:
• Several clean vehicle credits (§§30D, 45W, and 25E)
• Investment Tax Credit (§48):  investments in renewables, construction beginning before 1/1/25
• Production Tax Credit (§45):  facilities producing energy from certain renewables, placed into service after 

12/31/22
• Notice 2022-61:  guidance on wage & apprenticeship requirements for increased tax credit amounts -
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https://www.mossadams.com/articles/2022/12/
wage-and-apprenticeship-requirements

https://www.federalregister.gov/documents/2022/11/30/2022-26108/prevailing-wage-
and-apprenticeship-initial-guidance-under-section-45b6bii-and-other-substantially

Miscellaneous Technical Issues:
Energy Tax Credits



• Inflation Reduction Act (continued)
• Direct funding opportunities for specific conservation activities
• $1.5B for grants for tree planting and related activities
• $200M for training & education to contractors involved in installation of certain home energy efficiency 

improvements
• $1B for replacing non-energy efficient vehicles with zero-emission vehicles, developing zero-emission 

infrastructure, and supporting deployment of zero-emission vehicles
• Extended §179D deduction (energy efficient commercial buildings deduction)

• Permits allocation of deduction to primary designer of energy efficient building/system designer in lieu of 
owner

• Now extended to bldgs owned by EOs & tribal gov’ts (previously only allowed for bldgs owned by 
US/State/local gov’t)

• See Johnson v. Commissioner, 160 T.C. 2 (2023); Tax Court relied heavily on IRS Notices 2006-52 & 2008-40 -
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https://dawson.ustaxcourt.gov/case-detail/19973-18, item 170

Miscellaneous Technical Issues:
Energy Tax Credits



• Crypto is treated as property, not cash 
• §170(f)(11) requires a qualified appraisal for deductions of more than $5,000 

(except for certain publicly traded securities)

• IRS Office of Chief Counsel announced in CCA 202302012 that crypto does not 
meet the definition of a security 

• Donor’s reliance on the value of property listed on a crypto exchange DOES NOT 
satisfy the §170(f)(11) reasonable cause exception to the appraisal requirement
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Miscellaneous Technical Issues:
Donations of Cryptocurrency



• 170(f)(11)(E) “Qualified appraiser” means an individual who—
1. has earned an appraisal designation from a recognized professional appraiser 

organization or has otherwise met minimum education and experience requirements 
set forth in regulations prescribed by the Secretary (see Reg §1.170A-17(b))

2. regularly performs appraisals for which the individual receives compensation, and

3. meets such other requirements as may be prescribed by the Secretary in regulations 
or other guidance (see Treas. Reg. §1.170A-17(b) for more detail)
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Miscellaneous Technical Issues:
Donations of Cryptocurrency
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Ripped from the 
(Tax) Headlines



• Patagonia and the Chouniard gift
• Freedom Path and the primary purpose test
• Iowaska Church of Healing and the illegality doctrine
• Focus on the Family and Family Research Council reclassifications
• Buckeye Institute and the ongoing saga of Schedule B
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Ripped from the (TAX) Headlines



• §2501(a)(6) added by 2015 PATH Act

• New exemption for lifetime gifts to 501(c)(4),(5),(6) orgs
• Must be completed gift

• Avoids estate tax

• No limits on excess business holdings or payout requirements

Family
voting stock (100% of voting power, 2% of value)

taxable gift
Patagonia 
Purpose 

Trust

Holdfast Collective
501(c)(4)

Patagonia

Voting control
stays in family

Economic 
ownership
mostly in 
501(c)(4)

Note: Diagram based on David Gelles, “Billionaire No More: Patagonia Founder Gives Away the Company,” New York Times, Sep. 14, 2022.

Ripped from the (TAX) Headlines: 
Patagonia GIFT
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• Declaratory judgment pending in D.C. District 
Court after denial of 501(c)(4) status

• 25-40% of ads advocated for/against candidates
• The org claimed another portion were issue ads
• Org argues that IRS definition of political 

campaign intervention is unconstitutionally vague
• Department of Justice:

• Even 25% of activity is substantial, meaning the 
organization is not exclusively operating for social 
welfare (citing Better Business Bureau).  

• Overwhelming purpose was to affect Hatch’s 
primary

• Less stringent vagueness standard applies when 
only tax exemption is at issue

64

Treas. Reg. § 1.501(c)(4)-1(a)(2):  “An organization is operated exclusively for the 
promotion of social welfare if it is primarily engaged in promoting in some way 
the common good and general welfare . . . . The promotion of social welfare 
does not include direct or indirect participation or intervention in political 
campaigns.” (See also Rev. Rul. 81-95)

Ripped from the (TAX) Headlines:
Freedom Path



• Ayahuasca generally prohibited (contains DMT)
• RFRA requires generally applicable federal law to give way when 

it would substantially burden sincere religious practice unless it 
is the least restrictive means of furthering a compelling state 
interest.  

• Gonzales v. O Centro Espírita Beneficente União do Vegetal,  546 
U.S. 418 (2006): allows sacramental use
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• DEA now has an application for religious exceptions

• Filed IRS exemption application prior to applying for DEA 
religious exception (it claims it wanted proof of nonprofit 
status because not being classified as a church would make 
DEA much less likely to approve)

IRS arguments

• Significant portion of activity is illegal

• IRS can’t grant religious exemption, only DEA can

• IRS finding of illegality isn’t binding on DEA, so doesn’t 
harm Iowaska

• Denying tax-exempt status isn’t a “substantial burden” 
under RFRA

Ripped from the (TAX) Headlines:
Iowaska Church Of Healing
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Church Reclassification

• 2016: IRS granted church status to 
Focus on the Family
• Employees were all members and 

ministers

• Advocacy activities are religious activities

• Weekly staff worship meetings 

• Employee code of conduct

• Bible-based writings on marriage & family 
constitute doctrines

“Association of Churches” Reclassification

• 2020: IRS granted “association of churches” 
status to Family Research Council
• Rev. Rul. 74-224: “[N]othing in the legislative or 

religious history of the term prevents its application 
to a cooperative undertaking by churches of differing 
denominations.”  

• FRC argued that had a group of “partner churches” to 
whom it would send materials and who supported its 
policy objectives (but seemingly had no voting rights)

• Met 14 factors itself or through members

Ripped from the (TAX) Headlines:
Church Reclassifications



• Americans for Prosperity Foundation v. Bonta, 141 S. Ct. 2373 (2021) applied 
“exacting scrutiny” in a facial challenge to hold that California Attorney General 
could not require disclosure of Schedule B information as part of annual filings.

• Disclosure regime must be “narrowly tailored” to a “sufficiently important 
governmental interest”

• California didn’t use donor information in vast run of cases; primary reason for 
advance collection was administrative convenience, which was not sufficient to 
warrant potential chill on association

• Confidentiality of Schedule B reduced burden, but not sufficiently to cure lack of 
narrow tailoring

• Now, in Buckeye Institute v. IRS (S.D. Ohio), the Buckeye Institute claims that it 
should not have to provide Schedule B information to IRS
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Objectives

• Discuss current issues impacting tax-exempt healthcare organizations, 
to include:

• Recent caselaw developments
• New and diversifying revenue streams
• Government inquiries
• Legislative developments
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Judicial Developments



Mayo Clinic is an “Educational” Organization!

• Litigation over eligibility for an unrelated business income exception

• IRS assessed UBI against Mayo in connection with certain debt-financed passive income.
• Mayo sought to rely on exception for “educational organizations.”
• Treasury Regulations impose “primary function” standard, with IRS arguing Mayo’s primary purpose was not education.
• District Court concluded that Treasury Regulation is not supported by section 170(b)(1)(A)(ii).
• Eighth Circuit reversed and remanded to the District Court whether Mayo’s overall purposes and operations establish that it is organized 

and operated exclusively for educational purposes.

• Given the narrow factual circumstances prompting the case, it may be of limited application to other healthcare 
organizations.*

• For its part, the IRS disagreed with a portion of the Eighth Circuit’s decision, issuing an Action on Decision 2021-4 announcing
its non-acquiescence.

• On December 9, 2022, the District Court of Minnesota held that the Mayo Clinic is an “educational organization” and ordered 
the IRS to pay Mayo Clinic $11,501,621 together with statutory interest.

• At present, the parties remain in District Court – attempting to calculate the proper statutory interest amount.
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Mayo Clinic is an “Educational” Organization!

• * But note that section 170(b)(1)(A)(ii) is referenced in at least 32 different Code sections, including:

• Section 508 (Special Rules With Respect To Section 501(c)(3) Organizations

• Section 117 (Qualified Scholarships)

• Section 512 (Unrelated Business Taxable Income)

• Section 108 (Income From Discharge Of Indebtedness)

• Section 1441 (Withholding Of Tax On Nonresident Aliens)

• Section 127 (Educational Assistance Programs)

• Section 163 (Interest)

• Section 403 (Taxation of Employee Annuities)

• Section 103 (Interest on State and Local Bonds)

• Section 5214 (Withdrawal Of Distilled Spirits From Bonded Premises Free Of Tax Or Without Payment Of Tax)
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Tax Exemption for Non-MSSP ACO Activities?

• We know that MSSP ACO activities and programs lessen the burdens of government and qualify for tax 
exemption under 501(c)(3) of the Code.

• But no guidance has been provided about whether non-MSSP ACO Activities promote social welfare.

• IRS Notice 2011-20 asked whether guidance was needed concerning the tax exemption implications of 
participating in non-MSSP accountable organizations but was largely silent.

• Since then, the IRS has:

• Rejected non-MSSP activities as promoting charitable purposes (PLR 201615022, 4/8/16); and

• Denied section 501(c)(4) status to an ACO engaged in MSSP and non-MSSP activities (PLR 
202210023, 3/11/2022)
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Tax Exemption for Non-MSSP ACO Activities?
Memorial Herman Accountable Care Organization v. Commissioner of Internal Revenue

• MHACO, a Texas nonprofit corporation, is protesting the IRS’s denial of its 
section 501(c)(4) application in the U.S. Tax Court 

• It was incorporated on January 23, 2012; paid taxes for first three years.
• ACO conducts several programs to improve health and care of its patients, including complex 

disease case management, helping patients navigate their health care, and providing transitional 
services for its patients moving from hospital to home.

• 20 percent of ACO’s patients are elderly Medicare beneficiaries
• Promotes healthcare improvements through physical meetings, conferences, and webinars

• Filed Form 1024 on or around December 7, 2017 [five years from the date of 
its formation]

• It took four years for MHACO to receive a final adverse determination letter 
and work through the IRS review and appeals process
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The IRS rejected the ACO’s 501(c)(4) exemption application in PLR 202210023 
(released March 11, 2022), concluding (among other things) that the ACO:

• Served private interests: ACO’s services primarily benefit insurance 
companies who pay fees to the ACO only when agreed upon cost and quality 
benchmarks are met for patients served by the insurance companies. 

• Did not benefit the public as a whole: ACO’s services were provided only 
to those who were part of a population identified under an insurance contract 
– not the public at large.

• Did not lessen the burdens of government: ACO’s significant non-MSSP 
activities are not operated pursuant to a federal statute to conduct reviews 
for federal programs.

Tax Exemption for Non-MSSP ACO Activities?
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Tax Exemption for Non-MSSP ACO Activities?

Memorial Herman Accountable Care Organization v. Commissioner of Internal Revenue
• Opening briefs were filed on November 16, 2022 
• Simultaneous reply briefs were filed on January 27, 2023
• The IRS is arguing that:

• Non-MSSP activities are MHACO’s primary activity based on its assigned population of member-patients and 
revenue;

• Non-MSSP activities primarily benefit MHACO’s member-patients, commercial payors and providers; and 
• MHACO’s data is: 

• (i) Used to help care coordination activities for member-patients [i.e., personal benefit]; 
• (ii) Used by providers and commercial payors to improve healthcare administration and business practices 

[i.e., personal benefit]; and 
• (iii) Obtained under confidential contracts and not shared with the public other than in summary form [i.e., 

no benefit to social welfare].
• MHACO argues, in part, that it does benefit the entire community and that its integral relationship with the health 

system’s parent entitles it to exemption
• IRS agrees that MHACO is structurally related to the health system but:

• Its non-MSSP activities constitute an unrelated trade or business; and
• There is no “essential nexus” exists between itself and the health system
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Other Revenue Streams



Adopting and reporting new activities 

• New technology
• Sales to unrelated third parties
• License (royalty) or services? Or both?

• International activities
• Related or unrelated 
• International tax compliance
• Repatriation
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Reallocation of resources

• Issues for organizations reallocating resources
• Remote work
• Other shifting uses
• State and local tax considerations
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Government Inquiries



• Continued drumbeat regarding whether nonprofit hospitals are “earning” their tax exemption.
• A Lown Institute report from April 2022 found that 227 nonprofit hospital systems had total fair share 

deficits of $18.4 billion in 2019.
• AHA opposed the findings from the Lown Institute and stated that the report used “faulty methodology to 

draw inaccurate conclusions.” 

• 31 states have community benefit public reporting requirements.

• A handful of states impose minimum community benefit requirements (ex. IL, PA, TX, OR).

• Will there be more states moving from mere reporting to minimum requirements?
• Montana lawmakers are currently considering proposals from the Montana Department of Public Health and 

Human Services to set standards for hospital community benefit spending and increase reporting 
requirements.

Federal, State and Local Taxing Authorities Increasing 
Community Benefit Oversight

82



• Mayo Clinic: Attorney General Ellison alleges aggressive bill-collection conduct aggressive

• Providence Hospital: Senators Warren and Wyden call out McKinsey on its role directing nonprofit 
hospitals to exploit vulnerable patients

• Ascension: Senator Baldwin concerned about hospital’s conflicting priorities and impact on 
Wisconsin patients 

Federal, State and Local Taxing Authorities Increasing 
Community Benefit Oversight
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Legislative Developments



GAO report on tax-exempt hospitals

In Sept. 2020, the U.S. Government Accountability Office (GAO) released a report on improving 
oversight of hospitals’ tax-exempt status. The report recommended that--

• Congress consider specifying in the Internal Revenue Code what services and activities it 
considers sufficient community benefit

• The IRS do the following:
• Update Form 990 to make reporting of community benefit clearer
• Assess benefits and costs of requiring reporting of community benefit expenses by individual facility
• Establish a well-documented process to identify hospitals at risk for noncompliance with the 

community benefit standard 
• Establish specific audit codes for identifying potential noncompliance with the community benefit 

standard
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Energy Tax Credits Overview

• Prior law
• Under prior law, many energy tax credits were expired or phasing down; all of the credits were 

nonrefundable and nontransferable
• Tax-exempt and government entities had very limited ability to utilize the investment tax credits  

• Under section 50(b)(3), tax-exempt organizations could not claim a credit unless the applicable property was used 
predominantly in an unrelated trade or business; 

• Under section 50(b)(4)(A)(i), property used “by the United States, any State or political subdivision thereof, any 
possession of the United States, or any agency or instrumentality of any of the foregoing” was ineligible for the 
credit altogether.

• The Inflation Reduction Act includes significant changes to energy tax credits
• Significant enhancements and modifications to existing energy tax credits for solar, wind, EVs, charging 

stations, etc.; adds new credits for additional technologies and activities 
• Provides a “direct pay” option allowing many tax-exempt and government entities to benefit from the 

credits, effective for tax years beginning after December 31, 2022
• For many credits to receive highest available credit have to comply with new prevailing wage and 

apprenticeship requirements 
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Direct Pay Election

‒ Certain tax-exempt and government entities can make a direct pay election through which these 
organizations can receive a cash refund for the amount of credit for tax years beginning after December 31, 
2022

‒ Unless otherwise specified, organizations eligible for direct pay include:
‒ Any organization exempt from the Federal income tax imposed by subtitle A of the Code 
‒ Any state or political subdivision thereof
‒ The Tennessee Valley Authority 
‒ An Indian tribal government 
‒ Any Alaska Native Corporation 
‒ A rural electric cooperative
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Section 6417 eligible credits

• The credits eligible for refund are:

• Section 30C — Alternative fuel vehicle refueling property credit 
• Section 45 — Electricity produced from certain renewable resources, etc.
• Section 45Q — Credit for carbon oxide sequestration 
• Section 45U — Zero-emission nuclear power production credit 
• Section 45V — Credit for production of clean hydrogen 
• Section 45W — Credit for qualified commercial clean vehicles 
• Section 45X — Advanced manufacturing production credit 
• Section 45Y — Clean electricity production credit 
• Section 45Z — Clean fuel production credit 
• Section 48 — Energy credit 
• Section 48C — Advanced energy project credit  
• Section 48E — Clean electricity investment credit
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Questions?



Influence of PACs on Capitol 
Hill and Capitol Hill Update

Moderator: Alexander L. Reid, BakerHostetler

Phil Hackney
Associate Professor of Law, 

University of Pittsburgh 

Betsy Grossman
Trister, Ross, Schadler & Gold 



Agenda
Overview of § 527 Rules

oComparing Sections 527, 501(c)(3), and 501(c)(4)
oCan § 527s Influence Policy? If So, How?

 Issues for 501(c)(4)s
o The Appropriations Rider: How Much Political Activity Is Too Much?
oGifts to 501(c)(4)s: Do They Really Work?

 Issues for 501(c)(3)s: 
oMind the Gap: Nonpartisan Voter Registration
oBuckeye Institute v. IRS: Donor Disclosure on Schedule B
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Comparing 527s, 501(c)(4)s, and 527s
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Non-Partisan 
Activity

Partisan Political
Activity

501(c)(3) 527

501(c)(4)



Comparing 527s, 501(c)(4)s, and 527s

• 501(c)(4) social welfare
• Unlimited uncoordinated political communications
• No federal contributions
• Contributions allowed in ~37 states (subject to change)
• Broad scope for legislative and policy advocacy
• Must “primarily” further social welfare – some political campaign activity permitted
• Exempt from gift tax; no estate tax deduction
• May need to disclose percentage of dues spent on political (& lobbying) or pay “proxy tax”
• Taxed at corporate rate under IRC 527(f) on the lesser of a (c)(4)’s “527(f) exempt function 

activities” or net investment income (minus $100 specific deduction)

• 501(c)(3) charitable and educational
• “Exclusively” so
• Zero partisan political activity
• Limited lobbying (IRS definition)
• Tax-deductible donations; exempt from gift and estate tax
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Overview of Section 527
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 Tax code purpose: influencing or attempting to influence the candidate selection process

 Can be incorporated or structured as a bank account/separate segregated fund (SSF)

 Shouldn’t do much lobbying or nonpartisan work (must be “insubstantial”)

 Taxed on net investment income and more than insubstantial non-exempt function activities

 Exempt from gift tax

 The 527 org’s specific activities determine whether it qualifies as a PAC under federal and/or 
state law
 527s are highly-regulated by campaign finance rules
 May have contribution limits or source restrictions under campaign finance rules
 Corporate structure is relevant for campaign finance rules



Overview of Section 527
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 “The term ‘political organization’ means a party, committee, association, fund, or other 
organization (whether or not incorporated) organized and operated primarily for the purpose of 
directly or indirectly accepting contributions or making expenditures, or both, for an exempt 
function.” IRC 527(e)(1); § 1.527-2(a)(1).

 IRC 527(e)(2): “The term ‘exempt function’ means the function of influencing or attempting to 
influence the selection, nomination, election, or appointment of any individual to any Federal, 
State, or local public office or office in a political organization, or the election of Presidential or 
Vice-Presidential electors, whether or not such individual or electors are selected, nominated, 
elected, or appointed.” 



Overview of Section 527
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 527 “exempt function expenditures” are exempt from tax
 Includes both “direct” and “indirect” expenditures 

 Indirect generally refers to overhead, recordkeeping, fundraising
 All indirect expenditures can be OK – see 527 that owned, operated HQ building

 Taxed on “net investment income” and certain other income and activities/expenditures
 “Political organization taxable income" is an amount equal to the organization's gross 

income (excluding “exempt function income”) over deductions directly allowed by the 
Code that are directly connected with producing gross income (excluding exempt function 
income), computed with the modifications provided in IRC 527(c)(2). 
 In addition to IRC 527(c)(2) rules, see special provisions that apply to cap gains, 

expenses, depreciation under 527(b) and 1.527-4(b) and (c).
 “Exempt function income” (excluded from tax) also subject to definitions

 Also taxed are illegal expenditures and expenditures for non-exempt function activities that 
directly or indirectly benefit the political organization financially



Overview of Section 527
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 What happens if non-political activities are conducted by a 527?

 In general, need to limit all activities not related to the candidate selection process, such as 
lobbying, nonpartisan electoral work, ballot measure work, etc.

 If non-exempt function expenditures in a tax year are more than insubstantial, the SSF is 
not treated as a 527/SSF for that year. 
 amounts set aside in the SSF during the year are included in gross income with no 

exclusion available for exempt function income 
 all amounts the political organization receives during the year that it placed in the SSF, 

less available deductions, are taxable income
 If an organization makes more than an insubstantial amount of expenditures for non-

exempt function activities from an SSF in more than one year, IRS can use facts and 
circumstances to decide was never a 527/SSF and no exclusion from gross income for 
exempt function income in prior years



Overview of Section 527
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 Defining political vs. non-political advocacy activity and thinking about which entity should 
undertake various activities

 Facts and circumstances test

 Is it issue advocacy?  Or partisan political activity?

 Is it partisan or non-partisan civic engagement?  



Appropriations Rider & 501(c)(4) Substantiality
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Gifts to 501(c)(4)s

100



501(c)(3) Nonpartisan Voter Registration
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Buckeye Institute v. IRS: Donor Disclosure
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Questions
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