Exempt Organizations Update
November 18, 2022

Welcome and Administrative
Announcements

Time:
10:00-10:10 ET
9:00-9:10 CT
8:00-8:10 MT
7:00-7:10 PT

Topic:
Welcome and Administrative Announcements

10:10-11:10 ET
9:10-10:10 CT
8:10-9:10 MT
7:10-8:10 PT

IRS Guidance Update

11:20-12:50 ET
10:20-11:50 CT
9:20-10:50 MT
8:20-9:50 PT

IRS, Exempt Organizations Update and Q&A

12:50-1:20 ET
11:50-12:20 CT
10:50-11:30 MT
9:50-10:20 PT

Break

1:20-2:20 ET
12:20-1:20 CT
11:20-12:20 MT
10:20-11:20 PT

Capitol Hill Update

2:30-3:30 ET
1:30-2:30 CT
12:30-1:30 MT
11:30-12:30 PT

Hot Topics in Fiscal Sponsorship

Question/Comment Submission
Submit questions or comments for future speakers:
https://www.eocouncil.org/question-submission.html
For Council information – admin@eocouncil.org or visit www.eocouncil.org

Thanks to Our Producers and Sponsors:

Save the Date:

March 2-3, 2023 – Live - Washington, DC
June 9, 2023 – Live – Dallas, TX & Washington, DC

IRS Guidance Update
Rachel Leiser Levy, Associate Chief Counsel, EEE/EOET
Lynne A. Camillo, Deputy Associate Chief Counsel, EEE/EOET
Seth J. Groman, IRS Chief Counsel, General Attorney, Tax
Yael Fuchs, Co-Section Chief, Charities Bureau Enforcement Section, Office
of the New York State Attorney General
Courtney M. Aladro, Division Chief, Non-Profit Organizations/Public
Charities Division, Massachusetts Attorney General’s Office
Moderator:
Elinor Ramey, Steptoe & Johnson LLP

Break

IRS Exempt Organizations
Update
Robert Malone, Director, Exempt Organizations, IRS TEGE
Timothy Berger, Senior Technical Advisor to the Director, Exempt
Organizations, IRS TEGE
TEGE EO Council Moderators (* = Current TIC-TAQ Co-Chair)
Eve Borenstein*, J.D.
Of Counsel, Harmon, Curran,
Spielberg & Eisenberg, LLP and
Principal, Eve Rose Borenstein, LLC

Anne Fulton*, CPA
Managing Director,
Deloitte Tax LLP

Jennifer Becker Harris, CPA, MST
Shareholder, Clark Nuber, PS
Bellevue, WA

IRS Exempt Organizations Update
Handouts Provided
•

Agenda (7 pages plus this same list) – provides all queries priorprovided to IRS as fodder for today’s EO Update Session

•

TEGE Joint Council Handout Nov 18 2022 (provided by IRS) – provides
current IRS EO Division Statistics

•

Current list of TEGE IRS Audit Technique Guides and Technical Guides

•

IRM 7.20.4.2 excerpted __ Exemption Appications and Auto
Revocation [sorry re what is now obvious typo]

•

Filing Form 4720 __ IRS's National Tax Forum Aug 2022

USE TEGE EO COUNCIL MEMBERS ONLY FORUM

DO YOU . . .
HAVE feedback on the Members’ Forum?
Suggestions for Communications Between
Meetings?
Want to Join the TIC-TAQ Committee (or Better, Yet,
Want to Apply to be the Committee’s Attorney CoChair?
• Contact Eve Borenstein: eve@taxexemptlaw.org (please be squeaky
wheel if you do not get timely response)

Break

Capitol Hill Update
November 2022
Slides prepared by the Moderator:
Alexander Reid, Partner, BakerHostetler
Presenters:
Gordon Clay, Senior Legislation Counsel, Joint
Committee on Taxation
Chris Arneson, Senior Tax Policy Advisor, U.S. Senate
Finance Committee Majority Staff
Praveen Ayyagari, Tax Counsel, Committee on Ways
and Means

The government speakers were not involved in the preparation or review of these materials which were prepared by the moderator. The content
of this presentation is not intended to represent the views of any member, staff, or committee of the Senate or House of Representatives.

Agenda
 Previously Enacted Legislation
 Impact of 2022 Election
 Legislation Under Consideration

15

15% Corporate AMT
Nonprofits carved out of the new tax under IRC § 56A.
 New corporate AMT intended to apply to corporations with $1
billion in financial statement book profits, averaged over three years
 The minimum tax only applies to the unrelated business taxable
income (UBTI) of tax-exempt entities
 Statute may require future modification to comply with
international “Pillar II” tax proposed by OECD

16

2022 Election Results
• Republicans win slim House majority
• GOP majority much narrower than forecast
• More than a dozen races still uncalled
• Big GOP gains in Florida, New York
• Democrats beat back challengers in New England, Virginia and
California

• Democrats hold the Senate
• Currently 50-50 Senate with VP Harris breaking tie votes
• Georgia runoff Dec. 6
17

House Leadership in Question
• Leading contender for Speaker of the House is Kevin
McCarthy of California, but victory is uncertain given slim
GOP majority
• Contenders for Chair of House Ways and Means Committee:
• Rep. Vern Buchanan of Florida has most seniority, raised most
money for Republican campaigns
• Rep. Jason Smith of Missouri previously served in GOP leadership
and heads Budget Committee
• Rep. Adrian Smith of Nebraska, known for policy acumen
18

Lame Duck Legislative Session—
Must Pass Bills
• Government funding expires Dec. 16
• Without action by Congress (FY ‘23 appropriations or
Continuing Resolution) government will shut down
• Annual Pentagon policy reauthorization

19

Lame Duck Legislative Session—
Maybe Pass Bills?
• Renew pandemic preparedness
law
• Funding for Covid, monkeypox
response
• Additional Ukraine security
funding
• Funding for Hurricane Ian
recovery
• Renew national flood insurance
program

• Cannabis banking authorization
• Expand Medicare telehealth
through 2024
• FDA regs for dietary
supplements, cosmetics
• Renew expired tariff
exemptions, worker aid
• Electoral reform
• Respect for Marriage Act
• Judges and nominations
20

Lame Duck—Potential Tax Legislation
• R&D: Immediate expensing
• Renewing enhanced child tax credit
• Retirement security: Secure Act 2.0
• Renewing “traditional” tax extenders
• Budget Reconciliation
• Will it be used to raise the debt ceiling? If not, then will it be possible to raise
the debt ceiling in the next Congress with such a closely divided House?
• Will a Budget Reconciliation package include new tax policy?

21

House Secure Act 2.0 / Senate EARN Act

• Strong bipartisan support, could be attached to other moving bills
• Some policy differences remain in House, Senate bills
• Key provisions
•
•
•
•
•
•
•
•
•
•
•

Automatic employee enrollment in 401(k) plans
Permission to exempt orgs to participate in multiple employer plans (MEPs)
Exception from 10% excise tax for contributions to a SEP IRA under 4972
Raise age to 75 for required minimum distributions
Increase 401(k) catch-up contributions for certain ages
Index IRA catch-up contributions to inflation
Index qualified charitable distributions to inflation
Withdrawals from 401(k) without penalties for emergencies
Expand ‘saver’s tax credit’ to more middle-income workers
Limited Deduction for Syndicated Conservation Easements
Legacy IRA Act (see next slides)
22

Syndicated Conservation Easements
 Proposal would not treat charitable contributions made by a
partnership in a conservation easement transaction as qualified
conservation contributions if the amount of the contribution
exceeds 2.5 times the sum of each partner’s basis in the
partnership.
 Partner’s relevant basis calculated as the portion of the partner’s
modified basis in the partnership that is allocable to the portion
of the real property interest with respect to which the qualified
conservation contribution is made.

23

Legacy IRA Act
 Legacy IRA Act proposes to allow a one-time, tax-free distribution
from individual retirement accounts (IRAs) to split interest entities like
charitable gift annuities (CGAs) and charitable remainder trusts (CRTs).
 Maximum lifetime contribution limit is $50,000, indexed for inflation.
 Useful for donors receiving required minimum distributions (RMDs)
before they need the income for living expenses.
 Proposal also increases qualified charitable distributions (QCDs) to
$100,000 after 2023.

24

Tax Extenders from CARES Act
Expired charitable tax provisions from the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act):
 The $300 charitable deduction for nonitemizers expired in 2021.
Extending it costs approximately $2.9 billion per year.
 No limit on cash gifts of individuals to public charities other than
donor advised funds, supporting organizations, or private
foundations.
 Increased limit on charitable contributions from corporations to 25%
of taxable income expired in 2021 and is now back to 10%.

25

Tax Extenders from TCJA
Expiring charitable tax provisions from Tax Cuts and Jobs Act (TCJA):
 The 60% increased limit for individuals on charitable deductions for
cash contributions to public charities drops back to 50% of adjusted
gross income in 2025.
 Extending it costs approximately $600 million per year.
 (Note that the limit is 30% for gifts of appreciated property, 30% for
ordinary gifts to private foundations, and 20% for gifts of appreciated
property to private foundations.)

26

Tax Extenders from TCJA
Expiring charitable tax provisions from Tax Cuts and Jobs Act (TCJA):
 The 60% increased limit for individuals on charitable deductions for
cash contributions to public charities drops back to 50% of adjusted
gross income in 2025.
 Extending it costs approximately $600 million per year.
 (Note that the limit is 30% for gifts of appreciated property, 30% for
ordinary gifts to private foundations, and 20% for gifts of appreciated
property to private foundations.)

27

Accelerating Charitable Efforts (ACE Act)
• Introduced by Senators Chuck Grassley (R-IA) and Angus King (I-ME).
• Establishes “qualified” and “nonqualified” donor advised funds (DAFs) to
encourage speedier pay outs and shorter durations.
• Restricts community foundations to geographic regions of four or fewer states
and account sizes of $1M or less.
• Income tax charitable deduction deferred to date DAF grants out the funds.
• Gifts of property not deductible until DAF sells property and makes grants.
• Requires substantial new information reporting to IRS regarding gifts.
• Modify rules applicable to private foundations, exempting from the annual 1.39%
excise tax those foundations with a 25 year limited duration or which make annual
distributions in excess of 7%.
• Modify the public support rules for public charities, no longer treating DAF
distributions as support from a public charity.
28

Questions
Moderator
Alexander L. Reid
Partner
BakerHostetler
areid@bakerlaw.com
Presenters
Gordon Clay
Senior Legislation Counsel
Joint Committee on Taxation
gordon.clay@jct.gov

Chris Arneson
Senior Tax Policy Advisor
U.S. Senate Finance
Committee Majority Staff
Christopher_Arneson@finance.senate.gov

Praveen Ayyagari
Tax Counsel,
Committee on Ways & Means
Praveen.Ayyagari@mail.house.gov

The government speakers were not involved in the preparation or review of these materials which were prepared by the moderator. The content of this presentation is not intended
to represent the views of any member, staff, or committee of the Senate or House of Representatives.
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Break

Fiscal Sponsorship
TEGE Exempt Organizations Council
November 18, 2022
Presented by: Erin Bradrick
© 2022 NEO Law Group.

Fiscal Sponsorship Basics
Contractual relationship
• Not a legally defined term
• Exempt activities advanced by a non-exempt entity or
individual with benefit of tax-exempt status of sponsor
Can take multiple forms
•
•
•
•
•
•
•

Comprehensive/Direct (Model A)
Independent Contractor Project (Model B)
Preapproved Grant Relationship (Model C)
Group Exemption (Model D)
Supporting Organization (Model E)
Technical Assistance (Model F)
Single Member LLC (Model L)
© 2022 NEO Law Group

Common Forms of Fiscal Sponsorship

Comprehensive/Direct
(Model A)

Preapproved Grant
Relationship
(Model C)

• Project is an internal program
of the fiscal sponsor

• Project remains a separate
entity, but receives grants from
fiscal sponsor

© 2022 NEO Law Group..

Comprehensive/Direct (Model A)
Fiscal Sponsorship

© 2022 NEO Law Group..

Model A Basics
Project is an internal program of Sponsor organization
Sponsor is responsible, and has oversight responsibility, for all
Project activities and associated liabilities
Day-to-day management is typically delegated to an advisory
committee and/or project director
All filing, reporting, and registration obligations are the
responsibility of Sponsor
Sponsor’s insurance should cover Project activities
Employees/contractors of Project are employees/contractors of
Sponsor
Sponsor is the party to Project-related contracts

© 2022 NEO Law Group

Treatment of Funds
Sponsor creates a restricted fund on its books for the purposes of the
Project
Sponsor may receive purpose-restricted donations or grants for the
Project
Project may engage in earned revenue activities
Sponsor typically allocates a portion of restricted funds to its general
operating fund to cover costs, often structured as a percentage of
funds raised
Direct/operational expenses of Project are paid for by Sponsor from
the restricted fund
Sponsor may require a minimum balance in restricted fund

© 2022 NEO Law Group

Key Provisions in a Model A Agreement
Defining the other party
• Most often see an individual or an unincorporated association as the other party
• Distinguishing an internal advisory committee/project director from the other
party to the Agreement

Termination provisions
• Identifying a successor, subject to Sponsor’s consent
• Timeline for transition out
• Clarity regarding assignment of liabilities

Intellectual property ownership
• IP rights associated with Project are owned by Sponsor, subject to third-party
rights
• Subject to transfer if/when Project transitions out

Sponsorship Policies
• Subject to change by Sponsor with notice
© 2022 NEO Law Group.

Circumstances for Model A
Incubation Period
• While organization is getting started or testing model
• Quick startup of a charitable project
Administrative ease
• To take advantage of infrastructure of existing
organization and avoid duplication of such administrative
activities
Sensitive social justice work
• Where names of individuals involved may be better kept
private
© 2022 NEO Law Group

Is it a DAF?
•

A fund that is owned and controlled by a sponsoring
organization,

•

Which is separately identified by reference to
contributions from a donor or donors,

•

As to which the donor or an advisor appointed by the
donor has or reasonably expects to have advisory
privileges with respect to the distribution or
investment of the amounts held in the fund by reason
of their status as a donor
© 2022 NEO Law Group.

Lobbying, Advocacy & Electioneering

Advocacy

• Go for it!

Lobbying

• Any lobbying activities or expenditures
of the Project will be the Sponsor’s
lobbying activities/expenditures

Electioneering

• Prohibited!

© 2022 NEO Law Group.

Project Spin-In Considerations
Due diligence/intake
process
• If Project is coming
from another fiscal
sponsor, essentially a
merger
• If a new Project has
been informally
engaging in activities,
need to document
transfer

Liability risks
• Explicit provision re:
assumption of
liabilities
• Contract assignment
and performance

© 2022 NEO Law Group.

Project Spin-Out Considerations
Holdback of funds • How much and for how long?
Transfer of
liabilities
Assignment of
contracts
Transfer prior to
exemption
For cause

• All or only known and named
• Consent to assignment and timing
considerations
• Risks and reporting
• What information is shared and what
representations are made?

© 2022 NEO Law Group.

Preapproved Grant Relationship
(Model C) Fiscal Sponsorship

© 2022 NEO Law Group..

Model C Basics
Project entity is and remains a separate legal entity
Sponsor-Project entity relationship is a grantor-grantee relationship
Sponsor agrees to make grants to Project entity for specific 501(c)(3)consistent purposes
Project entity is responsible for all Project activities and associated
liabilities
Employees/contractors of Project are employees/contractors of Project
entity
Project entity is party to contracts related to the Project

© 2022 NEO Law Group

Treatment of Funds
Donations and grants are contributed to Sponsor for the purposes of
the Project, but are not required to be re-granted to the particular
Project entity
Funds are placed in a restricted fund on Sponsor’s books for such
purposes
No earned revenue activities through the Sponsor
Sponsor typically allocates a portion of restricted funds to its general
operating fund to cover costs, often structured as a percentage of
funds raised
Sponsor makes grants to the Project entity from such restricted fund
for the 501(c)(3)-consistent purposes of the Project

© 2022 NEO Law Group

Key Provisions in a Model C Agreement
Project entity is the other party
Project entity controls activities
Funds are restricted as to purpose not recipient
Fundraising activities
Reporting requirements
Private benefit considerations
© 2022 NEO Law Group.

Circumstances for Model C
New nonprofit awaiting an exemption
determination from the IRS
Taxable or Non-501(c)(3) Exempt Entity
intends to engage in ongoing activities
that are consistent with Section
501(c)(3)
Where individual control of activities or
assets is important

© 2022 NEO Law Group

Model C “Plus”
Often see Project entities that desire additional
services/support from Sponsor beyond grants
• Paying Project entity vendors directly as a courtesy
• Additional administrative services support

If done, should be a separate and distinct transaction from
fiscal sponsorship relationship
• Documented in a separate services contract

Considerations
• Capacity
• Liability exposure
• Unrelated business activity – UBIT and operational test

© 2022 NEO Law Group.

Lobbying, Advocacy & Electioneering

Advocacy

• Go for it!

Lobbying

• Use of grant funds for lobbying will
constitute lobbying expenditure for
Sponsor
• Controlled grant rules

Electioneering

• Not with Sponsor grants

© 2022 NEO Law Group.

Termination of Model C

Termination pursuant to terms of Fiscal Sponsorship
Agreement
Sponsor ceases making grants to Project entity
Termination does not affect legal status of Project entity or its
activities – only the grantor/grantee relationship with Sponsor
If any funds remain, Sponsor has duty to use them for the
purposes of the Project

© 2022 NEO Law Group

Questions

Erin Bradrick
Principal
NEO Law Group
Erin@NEOLawGroup.com
415.977.0558

© 2022 NEO Law Group.

Disclaimer
The information contained in this presentation has been prepared by NEO Law
Group and is not intended to constitute legal advice. NEO Law Group has used
reasonable efforts in collecting, preparing, and providing this information, but
does not guarantee its accuracy, completeness, adequacy, or currency. The
publication and distribution of this presentation are not intended to create, and
receipt does not constitute, an attorney-client relationship.

535 Mission Street – 14th Floor
San Francisco, CA 94105
415.977.0558
www.NEOLawGroup.com
www.NonprofitLawBlog.com
erin@neolawgroup.com
@ErinBradrick

© 2022 NEO Law Group.

Save the Date:
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Washington, DC

